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REMARKS 

Claims 1 - 21 are pending. Claims 1 and 8 are independent claims. The undersigned tbank 
Examiner Silver and Examiner Jones for the courtesy of a personal int^icw concerning die office 
action. 

In the Office Action, Claims 2-4 and 19-20 were objected to under 37 CER lJ5(c) for 
allegedly being in in^proper dependent form. Claims 1, 2, 5, 6 and 7 were objected to because they 
used the phrase "comprising the step". Further, claim 6 was rejected under 35 U.S.C. § 1 12, firat 
paragraph, for allegedly "failing to comply with the enablement requirement.*' Claims 2-4 and 18- 
20 were rejected under 35 U.S.C. § 1 12, second paragraph, as allegedly 'Tjeing indefinite for failing 
to particularly point out and distinctly claim the subject matter which the applicant regarfs as his 
invention." Qaims 1-2, 4, 7, 8 and 21 were rejected under 35 U.S.C. § 102(b) as allegedly 
anticipated by ME176 Final Exam ("Berkeley''). Claims 3 and 6 were rejected under 35 U.S.C. 
§ 103(a) as allegedly unpatentable over Berkeley. Claims 5 and 9-16 were rejected as allegedly 
unpatentable over Berkeley in view of Strand et al. (U.S. 5,373,749). Oaims 16-17 were rejected as 
allegedly ui^atentable over Berkeley in view of Sterler et al. (U.S. 4,985,835)\ Claims 18-19 were 
rejected as allegedly ui^atentable in view of Strand et al. and in further view of Nagle et al. (U.S. 
5,335,190). 

Claims 1-2, 5-8, 10, and 18-19 have been amended. By way of the amendments, no new 
matter has been added. Accordingly, claims 1-21 remain pending in this application. At least for 
the reasons set forth below. Applicant respectfully traverses the foregoing rejections. Further, 
Applicant believes that there are also reasons other than those set forth below why the pending 
claims are patentable, and reserves the rigjxt to set forth tibiose reasons, and to argue for the 
patentability of claims not explicitly addressed herein, in future papers. Applicants respectfully 
request reconsideration of the present application in view of the above amendment, the new claims, 
and the following remarks. 
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Specificatiog 

1. Abstract 

The Examiner objected to the abstract since it repeats information in the title. The abstract 
has been amended to address the Examiner*s observations. Further, the title itself has been updated. 

2. Construing of Claims 

The Examiner cites jBrom a portion of MPEP 21 1 1.01 to indicate that the claims will be 
interpreted to their broadest reasonable meaning as defined in the specification, ^patently objecting 
to the language in the specification that '*the scope of tfie appended claims should be constmed as 
broadly as the prior art will pennit." 

It is respectfiilly submitted that the Examiner is using the wrong standard and instead should 
be looking at MPEP 2111. Tlie cited section relates to **Plain Meaning'* and not to the doctrine of 
claim interpretation; broadest reasonable interpretation. The pertinent section states as follows: 

A. 2111 Claim Inteipretation; Broadest Reasonable Interpretation [R-l] 



During pA\en\ wanrirotion, <he pcndmg ctaiim must b© "given •stheJK broadeat reasonable intcmrctaiion consistent wi«i 
the specification.- >J>i«^j«itf, 21 1 F^d 1367, 1372, 54 USFQ2d 1664, l«7(M.CiT. 2000).< A|>pHcant always has the 
opportumty to amend the clftims during proaocution. and broad intcrpreUtion by ttjc examiner reduOCa flic possibility tfiat 
the claim, once issued, will be inteiprcted more broadly th«n is justified. In re PraUr, 415 F.2d 1393, 1 404-05, 1 62 USPQ 
541 , 550-5 1 (CCPA I ^9) (Claim 9 was directed to a process of analyzing data generated by mass $pectrographic analysis 
of ft gas. The process convrrised scJcctm^ the data to be analysed by subjectms the data to a niathemati«J manipulatton. 
The q?wniner made rejections under 35 US.C. 101 and 102. bi the 35 1T.S,C. in?, rejection, the eximuDcr explained that 
the claim was anticipated by a mental process augmcntod by pencil and paper markmgs. The court agreed that the claim 
vfc-as not limited Id uamg a machtne to cany out the process since the claim did not cxph'citly set forth the msuchine. The 
court explained ttvt "reading a claim in light of fte speciiScation, to thereby intErpret limitations explicitly recited in the 
claim* is a quite difTcrent thing from ^reading limitations of ehc specification into a claim,' to thereby narrow the scope of 
me claim by implicitly adding disclosed limitationa Which have no express basis in the claim " The court fbund that 
applicant was advocadng tho latter, i.c, Che impennisstble importation of subject matter firom the specification into the 



* The OfEce Action (Office Aption, page 8) apparently ciroaeously stated tfcat clairas 16-17 were rejected in light o 
Stiand. Thia statement appears to have been inadvertent, inasmuch as the OfEce Action then proceeds to reference 
Sterlcr. 



a. 



CLAIMS MUST BE GIVEN THEIR BROADEST REASONABLE 
INTERPRETATION 
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claim.). See Blwih re A/aw<». l27FJd 1048, 1054-55, 44 USPQ2d 1023. 1027-28 (Fed. Or, 1997) (The cqunh^ld thai 
ibc no is not reqiuredy in the couroe of prosecution, to mtcipxet claims in applications m the same manner as a court 
would intef|»ret claims m an inJrmgemenl «uiL Rather, the TTO appHes to vcfttage of the proposed claims Che broadest 
xeaaotuble meavHng of ihe \krordfl m fiieir ordinaty usage as they wouM be understood by one of ocdioaiy skill in the ati, 
taking into account whatever enli^tenment by way of defudtionB or ofhanvise that may be aSbfdcd by die Tvnttea 
descriptioD contained in applicant's specificaijoa.*'). 

The broadest reasonable btciprctation of the claims must also be cottsistcnt with the mtfirprvtation diat tfiosa skilled in the 
ait would reach. //i nrCbrtr^^r. 165 F3d 1353. 1359, 49 USPQ2d 14^. 14«8 (Fed. Cir. 1999) (The Boairi'a constmction 
of die clatm limitaticm Vwtore hair growth" as reqainng die hajf to be rcfcmicd to its original state was hcW to be an ♦ ♦ 
>incofrect< interpretation of the limitaiton. The court held fliat, consistent widi applicant's disclosure and the disclosure of 
diree patents from analogous aiis using the same phrase to require only some inciBase in hair growth, one of ordinaiy skill 
would conslniB "resiore hair growth" lo mean mat the claimed method incnases the amount of hair grown on die ecalp, but 
does not necessarily produce a full bead of hair.). 



Moreover, the cited MPEP section notes that the claims may be interpreted in a different 
manner by the PTO than a court would interpret claims in an inJ&ingement suit. The standajcd set 
forth in the application by Applicant is appropriate^ particularly in the context of litigation. 



Claim Interpretation 



Applicant utterly disagrees with the Examiner's attempt to interpret the claims in a manner 
not pemiitted by law, statute or the rules of the ojBBce, and note that the attempted recasting of the 
claim language is merely undertaken to facilitate the attempted application of the cited prior art. 
Merely by way of example^ i^licant states as follow: 



1. Displacement 



The Examiner points to specification paragraphs 3, 4, and "the displacement formula" in 
paragraph 1 7 for the alleged definition of * the difference between a new location and an old 
location**. The language of the specification speaks for itself. Significantly, the two paragraphs ' 
cited by the Examiner relates to the Background of the Invention although Applicant acknowledges 
that paragraph [0004] does use the term "forward displacement" in the context of the system and 
method discussed. 
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2. Tangential Velocity 

The Examiner suggests that the claimed invention is directed toward a simplified calculation 
of tangential velocity of a point on a rod, which rotates about a pivoting point. Tangential velocity 
is nowhere mentioned in the specification. Nor is the word velocity used in any of the independent 
claims. In fact, the word velocity is only mentioned in dependent claims 7 and 21 of the application 
as filed. 

Claim Qbiectiong 

1- Limiting Dependent ClaiiTjg 

The Examiner suggests that limitations in claims 2-4 and 19-20 are not further limiting and 
that this affects both claim interpretation and renders the claims objectionable under 37 CFR 
1 .75(c). Applicant disagrees. The objected to claims provide additional detail concerning the test 
dummy and its various components. The claims include features not found within the respective 
parent claims. For example, an outennost point is recited in dependent claims 2 and 19 as ttie point 
of the test dummy most likely to first make contact with an object or defined region of space lying 
in front of the test dummy. In claim 3 the outermost point is the nose and in claim 4, an offset is 
recited, indicating that there is a distinction between the third point and the outermost point, hi 
claims 4 and 20 the two points may not be the same point on the test dummy. It is a 
mischaracterization by the Examiner to state that the only recitations in these claims is that "the 
distance traveled by the 'core' of the dummy head and the "outermost" point results in the same 
result. TeUingly, the term "outeraiost" does not exist until recited in claims 2 and 19. which amply 
supports the feet that additional tenroinology is being introduced that further Umits the claims. 
Moreover, for dependent clahns 19 and 20, these claims are system claims as opposed to method 
claims so the concern with respect to "same result" is even more misplaced. 

2. Comnrising the step 
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The Examiner objected to claims 1, 2, 5, 6, and 7 as using the phrase "comprising the step** 
and that the phrase should be "comprising a step''. No support is provided for the requested change. 
Further, claim 1 is in the plural. Nevertheless, to facilitate prosecution, the requested changes have 
been made to the dependent claims and a similar amendment made to independent claim 1. The 
scope of the claims is not restricted by the amendments made. 

Claim ReiectiQns - 35 USC S 11 2 

1. Claim 6 

Claim 6 was rejected as failing to comply with tibe enablement requirement During the 
interview the claim recitations and their relationship to tibie specification was discussed. It is 
believed that Ae Examiner now has a better miderstanding of the intent of the claim. On the other 
hand, the undersigned has a better appreciation of the Examiner^s initidl confusion. Thus, claim 6 
has been amended as discussed during tibie interview to more clearly articulate the interaction 
between the fixed frame of reference, the tether and the &st point on the test duxnmy. More 
specifically, any further forward displacement of the first point with respect to the fixed ficame of 
refference is prevented when the tether is fully extended as shown in Figure 4 as compared to Figure 
3. 

2. Claims 2-4 and 19-20 

The Examiner has rejected claims 2-4 and 19-20 as failing to particularly point out and 
distinctly claim the subject matter that applicant regards as the invention. Pursuant to the interview, 
claims 2 and 19 have been amended to remove the phrase "most likely*' and to clarify that it is the 
outermost point in the context of the claims that that first makes contact with an object or defined 
region of space lying in front of said test dummy. 

3. CTaim 1« 
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Claim 18 has been amended to recite ''an inclinometer raoimted at said second point." This 
amendment is believed to clarify the meaning of claim 18 and to address the issue of "ncarb/* 
raised by the Examiner. 



Claim Rejections - 35 USC § 102 

Claims 1-2, 4, 7, 8 and 21 are rejected as allegedly anticipated by Berkeley. However, 
Berkeley fails to teach certain limitations of claims 1-2, 4, 7, 8 and 21» and therefore the rqection of 
these claims under Section 102 should be withdrawn. 

Berkeley discusses a syst^ itx which "a seatbelt is used but without shoulder strap." (See 
P^ge I, problem 2.) The upper torso and head act as a rigid body consisting of a uniform slender 
rod of mass m and length L (see page 1, problem 2), The slender rod rotates around the hip point at 
an angle O (illustrated in Figure 2, page 2). Accordingly, Berkeley teaches at most two fibced 
points in relation to the uniform slender mass. 

1. Independent Claims 1 and 8 

Independent claim 1, as amended, recites in part: 

securing a test dxmmay at a first point that is both fixed with respect to said test 
dummy and fixed with respect to a fixed frame of reference, said jBrst point selectively 
acting as a pivot point for said test dummy; 

applying a linear force to a second Point that is fixed with respect to said test dummy 
and offset fi-om said first point said second point moving solely m a forward direction with 
respect to said fixed fr am^ of rp. ference unon application of said linear force, said linear 
force causing a measurable amount of forward-directed displacement of said second point 
with respect to said fixed firame of reference while causing said test dummy to pivot about 
said first point; 
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establishing a third point that is fixed with respect to said test dummy and offset from 
said first point and said second point, said third point undergoing an amount of forward- 
directed displacement with respect to said fixed frame of reference due to said pivoting of 
said test dummy; and 

estimating an amount of said forward-directed displacement occurring at said third 
point by multiplying said measurable amount of forward-directed displacement occurring at 
said second point by a ratio AD/AB, where AD represents a distance between said first point 
and said third point and where AB represents a distance between said first point and said 
second point. 
(Emphasis added). 

As raplained in detail below, Berkeley does not teach at least the recited claim 1 elements of 
(i) "a third point that is fixed with respect to said test dummy and offeet from said first point and 
said second point", (ii) ''estimating an amount of said forward-directed displacement occurring at 
said third point", and (iii) , the second point moving solely in a forward dhrectton with respect to 
said fixed firame of reference upon application of the linear force. Independent claim 8 includes 
similar recitations as well. Therefore, because Berkeley does not teach each and every element of 
independent claim 1 and 8 these claims are in condition for allowance. 

A. *'a third point that is fixe d with respect to said test dummy and offeet firom 
said first point and said second poinf * 

The Examiner asserted thai a fiyed second point is taught by Berkeley in Fig. 2 as velocity, v 
and a third point as the head (see Office Action, page 3). However, Fig. 2 does not show a third 
fixed point that is defined on the test dummy; the velocity v is not a point defined on the test 
dummy, it is merely showing the direction of the velocity. Furthermore, the force from the impact 
of the crash is not being applied at any point to the test dummy. Therefore, Berkeley does not teach, 
or even suggest that there is a system where there are three fixed points, or even a second point 
where linear force is applied , as recited in independent claims 1 and 8. 

B. "estimating an amount of said forward-directed displacement occurring at 
said third point" 

15 



PAGE19m'RCVDAT9Q5l20067:13:26PM [Eastern DayfigM 



09/25/20B6 19:22 248-594-0610 



RADER, FISHMAN 



PAGE 20/34 



Application No. 1 0/666,171 Docket No.: 65858-0024 

Beilceley teaches the calculation of flie horizontal and tangential velocities of flie center of 
mass, angular velocity, and tangential velocity (see Page 2, parts i and ii). Jn addition, Berkeley 
only teaches taking into account "only appreciable forces acting on the head/torso complex are 
those measured at the hip, i.e, neglect gravity and any muscle forces." (See Office Action, page 2 J 
However, in the claimed invention, the method will inherently account for any forces such as 
gravity or losses such as air resistance. Therefore, Berkeley does not teach, or even suggest that 
there is a system where the amount of forward-directed displacement be calculated as recited by 
Applicant in independent claim 1 . Furthermore, Berkeley teaches that forces such as gravity should 
not be taken into account. As independent claim 8 recites, in part "said forward displacement of 
said third point being estimated," the pending rejection of claim 8 should be withdrawn as well 

Thus, as the Examiner rejects claims 2 and 7 in light of claim 1, and claim 21 in light of 8, 
the pending rejection of claims 1-2, l-S and 21 should be withdrawn. 

C. The second point moving solelv in a forward direction with respect to said 
fixed frame of reference upon application of said linear foroe 

While it is respectfully submitted that claims 1 and 8 are patentably distinguishable even 
without amendment, the two claims have been amended to more clearly articulate that the second 
point moves solely in a fonvard direction with respect to the fixed frame of reference upon 
plication of the linear force. This relationship between the fixed frame of reference and the 
second point is significant because it eliminates the need to do the types of calculations the 
Examiner suggests are required in Berkeley, hi fact, Berkeley teaches away from the claimed 
invention. As shown in Figure 2 of the reference, tfie point identified as "Hip" is fixed against any 
movement in the forward direction, and only able to rotate. On the other hand, the opposite point 
idwtified as *Tiead" has elements of both rotational and directional movement in the horizontal and 
vertical directions as shown in the right most illustration of the bar. 

In internal discussions that the undersigned has had subsequent to the interview, strong 
exception has been taken to the suggestion that the claimed invention recites "tangential velocity" as 
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discussed above. The concept of tangential velocity requires the consideration of linear velocity of 
a point on a rotating rigid object at a distance r from the axis of rotation. Through the interaction of 
the second point vnih the fixed frame of reference, there is no axis of rotation whatsoever for the 
second points Instead, measurements are solely taken with respect to movement along the 
horizontal axis, something neither taught nor suggested in Berkeley. As a result, independent 
claims 1 and 8 are patentably distinct. 

2. Dependent Claims 

Dependent claims 2, 4, 7, 8 and 21 are patentable by virtue of being dependent on an 
allowable indepeadent claim. However, the claims are independently patentable. For example, 
there is absolutely no teaching in Berkeley of having an outermost point that is distinct from the 
third, second and first points. On the contrary, Beikeley only recites the presence of a uniform 
slender rod. Nor is there any teaching of using an offset as recited in claim 4. Witti respect to claim 
7, velocity of the vehicle itself is given before a coUision takes place. There is absolutely no 
teaching or suggestion of calculating a velocity by measuring an amount of time that the test 
dummy was subject to application of the force and estimating a velocity of the test dummy by 
dividing the estimated amount of forward-directed displacement by tihe measured amount of time. 
Note further, that the displacement that is used is the one calculated and not the one measured with 
respect to the second point. Berkeley teaches away from such a calculation by giving velocity as a 
known quantity and lacking the ability to detennine the required inputs set forth in the claim. 
Similar arguments are ^plicable to claim 21. 

Clain^Rejeptjiom^lOS 

The remarks presented above with respect to the §102 rejection are equally applicable here. 
Specifically, the inadequacy of Berkeley to teach every element of ind^endent claims 1 and 8 by 
not teaching a seat belt system with three points is also fiatal to the Examiner's §103 rejection. 
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L The Law 

In making a Section 103 rejection, the Examiner has the burden of stating a prima facie case 
of obviousness. It is well settled that 

[t]o establish a prima facie case of obviousness, three basic criteria 
must be met. First, there must be some suggestion or motivation, 
either in tihie references themselves or in the knowledge generally 
available to one of ordinary skill in the art, to modify the reference or 
to combine reference teachijogs. Second, there must be a reasonable 
expectation of success. Finally, the prior art reference (or references 
when combined) must teach or suggest all the claim limitations. 

MPEP § 2143. Further, "[t]he teaching or suggestion to make the claimed combination and 

the reasonable expectation of success must both be found in the prior art, not in Appellant's 

disclosure/* Id. (citing InreVaeck . 947 F.2d 488, 20 USPQ2d 1438 (Fed. Cir. 1991)). H^e, the 

Examiner has failed to show that the cited references teach or suggest all of Applicant's claim 

limitations, much less that one of ordinary skill in the art would have been motivated to combine the 

cited references would have reasonable expected success in attempting to combine the references. 

When rejecting a claim based upon a sole 35 U.S.C. 103(a) reference, the Federal Circuit has 
provided some guidance. Specifically, In re Gordon provides that *'[t]he m^ fact that the prior art 
could be so modified would not have made the modification obvious unless ffae prior art suggested 
the desirabihty of the modification." 733 F.2d 900, 902, 221 USPQ 1 125, 1 127 (Fed. Cir. 1984). In 
addition, the Federal Circuit has held that "[i]t is not pertinent whether the prior art device possesses 
the functional characteristics of tiie claimed invention if the reference does not describe or suggest 
its structure/' In re Mills. 16 USPQ2d 1430, 1433 (1990). 

If the proposed modification makes the prior art reference wholly xmsuitable for its 
intended purpose, then there is no suggestion or motivation to make the proposed modification, ij 
re Gordon. 733 F.2d 900, 902, 221 USPQ 1 125, 1 127 (Fed. Cir. 1984). If the proposed 
modification or combination of references would change the principle of operation of the prior art 
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invention being modified, then the teachings of the references are not sufficient to render the claims 
prima fiacie obvious. InreRatti, 270 F.2d 810, 123 USPQ 349 (CCPA 1959). 

2. Qjfficial Notice 

In addition to the above arguments, with respect to the Examiner^s taking of Official Notice 
of claims 3 and 6, Applicant hereby seasonably challenges ttie Official Notice taken by the 
Examiner. See 37 CER 1.104(d)(2) and MPEP §2144,03. Therefore, the Exanuner is required to 
produce documentary proof as evidence of the Official Notice in response to this communication. 
In the event that the Examiner does not produce documentary proof; it is respectfully suggested that 
the rejection should be wittidrawn for at least this reason. 

3. Dependent Claim 3 

The Examiner regects dependent claim 3 as being unpatentable over Berkeley, The remarks 
presented above with respect to the §102 rejection are equally applicable here. Specifically^ the 
inadequacy of Berkeley to teach every element of independent claim 1 by not teaching a three point 
seat belt system, or to calculate the amount of forward-directed displacement is also fatal to the 
Examiner's §103 rejection, and, thus, does not meet the burden required by In re Mills 

Berkeley models a simplified test dummy using a slender rod v^dth mass of m and length of 
Z, and contains no teaching or suggestion to "model [the test dummy] in such a way that resembles 
the most realistic and common occurring condition^" as asserted by the Examiner (see Office Action, 
page 6). Indeed, this statement by the Examiner is insufficient to demonstrate that one of ordinary 
skill would have had a reasonable expectation of success in attempting to combine the teaching of 
Berkeley with an outermost point as a nose. Therefore, Berkeley is inc^able of combination to 
meet the limitations of claim 3, and camot be used to reject claim 3 for this reason alone. 

Furttier, assuming arguendo that Berkeley teaches a three point seat belt system, Berkeley 
contains no teaching that would have motivated one of ordinary skill in the art to modify Berkeley 
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with **said outermost point of said test dummy is a nose of said test dummy/' as required by claim 3. 
The Examiner acknowledges that Berkeley does not explicitly teach that the outermost test point of 
said test dummy is a nose, but asserted it would have been obvious to one of ordinary skill in the art 
that the outemiost point of the test dummy is a nose (see Office Action, page 6). However, as 
Berkeley does not "suggest the desirability** of making the outemiost point a nose; Berkeley does 
not meet the burden required by In re Gordon . 

4. Dependent Claim 6 

The Examiner rejected claim 6 over Berkeley in light of Sterlcr et al, (U.S. 4,985»835). 
Claim 6, a dependent claim, is patentable because claim 1 is patentable. Moreover, in view of the 
clarifying amendments made to claim 6 as noted above, it is believed that the refection has been 
addressed on the merits ind^endent of the patentability of claim 1 . 

To the extent lhat the redection is still considered applicable, Berkeley does not suggest that 
a flexible device be used to simulate slack and flexibility in a seatbelt. Significantly, moreover, the 
Examiner's own comments confirm flie patentability of the claim. The Examiner acknowledges that 
in Berkeley the "seatbelt creates a static pivot point about the hips which are effectively fixed to the 
point of reference." (Page?). However, the first point is NOT a static pivot point. The fully 
extended tether merely limits any fiirther forward movement There is no limitation on the up or 
down movement of the first point as it pivots. la fact, if the fixst point were statically fixed so that it 
could only pivot, the entire system would bind because of the limitations placed on the movement of 
ttie second point as discussed in detail above. Under the Examiner's interpretation both the first and 
second points would be limited fi-om both horizontal and vertical movement. 

Sterler in no way compensates for the additional deficiencies of Berkeley, as Sterler only 
suggests that a '"microcomputer 100, can be used to indicate whether the driver and/or ftont seat 
passenger have fastened their seat belt," (see column 5, lines 12-14) and does not account for slack 
or flexibility in the seat belt 
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Because Sterler only teaches that a microcomputer can be used to indicate if a driver or front 
seat passenger has fastened their seat belts, one of ordinary skill in the art would have not 
reasonably expected success in attempting to combine Berkeley with Sterler. In fact, Berkeley and 
Sterler are incapable of combination, as Sterler only teaches a micrAr.n mputer 100 can be used to 
indicate wh ether a scat belt is fastened^ (see column 5, lines 12-14) while Berkeley teaches a crash 
test dummy model {seepage one, problem 2), The Examiner has provided no explanation of how 
Berkeley's crash test dummy model could be combined with Sterler's microcomputer. Moreover, it 
is clear that Berkeley could not be modified with Sterl^'s miciocomputer, as in Berkeley, "a 
seatbelt is used but without the shoulder strap,*' (see page 1, problem 2) whereas Sterler teaches thai 
seat bell inputs mav be used (see column 5, lines 16-21). 

The Examiner acknowledges that Berkeley does not explicitly teach the restraint system by 
means of a flexible tether, but asserts it would have been obvious to one of ordinary skill in Ae art 
to include the features in order to more realistically simulate the restraining system (see Office 
Action, page 7). However, even assuming that Berkeley and Sterler taught the independent claim 1 
limitations discussed above, which it does not, neither reference contains a motivation for one of 
ordinary skill in the art to have combined the Berkeley with the teachings of Sterler. Furthemiore, 
the alleged motivation to combine Berkeley with Sterler would rwder Berkeley 'wholly unsuitable 
fbr its intended purpose'. As discussed above, Berkeley teaches that a seatbelt must be used to 
restrain the hip point, while Sterler teaches that seatbelt mpvX% may be used, if desired Therefore, 
the Exanidner has failed to establish a prima facie case for the combination Berkeley and Sterler, as 
required in In re Gordon . 

5. Dependent Claims S, 9-15 

Depcndeait claims 5 and 9-15 were rejected as being unpatentable over Berkeley, and further 
in light of Strand et al. (U.S. 5,373,749). The claims are patentable for the reasons noted above 
with respect to claims 1 and 8. 
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The teaching or suggestion to make the claimed combination and the reasonable expectation 
of success must both be found in the prior art, not in the applicant's disclosure/' In re Vaeck, 947 
F.2d488,20USPQ2dl438(Fed. Our. 1991). As sifted in AkzoN.Kv, United States Int 'I Trade 
Comm % 1 USPQ 2d 1241 (Fed. Cir. 1986), prior art references must be read as a whole. 

Strand's tester is used "for applying force loads to aback portion of a vehicle seat and 
measuring deflection thereof/' (see column 1, lines 7-9). To be clear. Strand teaches that the head 
restraint moves in a backwards direction, away from the dashboard. Indeed, Strand teaches away 
from a tester used to measure forward-directed displac^ent Therefore, one oidinary of skill in the 
art would not combine the teachings of Berkeley wiA the prior art of Strand, as Strand teaches that 
the tester exerts force on the lower portion of the seat^ and not for forward-directed displacement. 
Thus, the pending rqection of clainw 5 and 9-15 should be withdrawn for this reason alone. 



Claim 5 has been amended in a manner similar to that in claim 6, including the clarification 
that it is only Gie further forward displacement that is restricted with respect to the rigid manber. 
The comments concerning the problem of binding discussed with reqject to claim 6, above, are 
equally applicable to claim 5. To the extent that the Examiner relies on cIem©D* 28 in Strand, it is 
prohibited firom movement in any direction as well as from rotation at one end. Thus, Strand 
teaches away from the claim recitation. 

B. Claim 10 

Claim 10 has been amended to recite that the drive g:uide is solely capable of being 
linearly displaced along the support guide in both a forwards and backwards direction. It is 
respectfully submitted that there is no teaching in the context of the claims in the cited prior 
art of record. 

C. Claim 11 



A. 



Claims 
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The Examiner conceded that Berkeley fails to teach ''a support brace affixed to said test 
dummy and connecting said test dimmiy to said drive guide/* as recited, in part, by dependent claim 
1 1 but alleges Strand compensates for these dejficiencies in Figs. 1, 2, 3, and 4, item 23 {see Office 
Action, page 7). Item 23 is a longitudinally threaded shaft, that "^connects the support column 18 to 
the hydraulic motor 21 and controls displacement/* wh^e the mechanism ''allows the tester 10 to be 
positioned properly in front of seat 1 1/' {see column 2, lines 29-32), However, Strand does not 
teach or even suggest to have longitudinally threaded shaft 23, or any otixer element on the tester act 
as a support brace to coimect a '*test dumm/* to a drive guide. 

As discussed above^ Strand's head restraint tester has nothing to do with a seat belt 
displacement system and, thus one of ordinary skill in fhe art would have not reasonably expected 
success in attempting to combine Berkeley with Strand. Furthermore, the alleged motivation to 
combine Berkeley with Strand would raider Berkeley 'wholly unsuitable for its intended purpose,' 
as Strand fails to teach a test durruny where "the head hits the dashboard/* Accordingly, Strand 
does not teach the limitation of a "siq)port brace afiBxed to said test dummy and connecting said test 
dummy to said drive guide" as recited by claim 1 1 . 



The Examiner conceded that Berkeley fails to teach "jSrst and second points are located on 
the support brace, and said third point is on said test dummy/' as recited in claim 12, but asserted 
items 42, 28 and 1 1 in Figs. 1, 2, 3 and 4 of Strand compensate for the deficiencies {see Office 
Action, page 8, item 17). The inadequacy of Berkeley to teach every element of independent claim 
1 by not teaching a three point seat belt system is also fatal to the Examiner's §103 rejection. 
Strand in no way compensates for the additional deficiencies of Berkeley, as Strand only suggests 
that item 42 is a head restraint member that applies forces to seat 1 1 {see column 2 , lines 47-51 ) . 
Item 28 is a common pivot axis where the ''backpan 32 and the head restraint force member 42 are 
connected together to form a hinge 26, wherein each member moves independently aroimd a 
common pivot axis 28/' (see column 2, lines 53-55). Head restraint 42 does not teach a third point 



Claim 12 
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on a test dummy, and pivot axis 28 and vehicle seal U do not teach a support brace with a first and 
second point. 

As discussed above. Strand's head restraint tester has nothing to do with a seat belt 
displacement system and, thus, one of ordinary skill in the art would have not reasonably expected 
success in attempting to combine Berkeley with Strand. Furthermore, the alleged motivation to 
combine Berkeley with Strand is in &cl inadequate for one of ordinary skill to have combined 
Berkeley and Strand, The Examiner's reasoning essentially follows the logic that: Berkeley teaches 
"X;" "X" is possible; therefore it would have been obvious to modiiy Berkeley with **X.** Because 
the Examiner provided no statement, much less support in the prior art of record, for the proposition 
that one of ordinary skill in the art would have found it not only possible, but desirable, to have 
modified Berkeley with Strand, the Examiner failed to state a prima facie case of obviousness 
regarding claim 12. 

Accordingly^ Strand does not teach the limitation of the '^fbrst and second points are located 
on the support brace, and said third point is on said test dummy," as recited by claim 12, 



The Examiner conceded that Berkeley fails to teach "a restraining system that fixes said first 
point with respect to said support guide," as recited, in part, by dependent claim 14 but that items 
31, 29, 20A and 22 in Figs. 1, 2> 3 and 4 of Strand compensate for these defici€dicies (see Office 
Action, page 5, item 1 7), Item 20A is the back face of a moveable plate 20 (see column 2, lines 33 - 
34), "A vertical threaded shaft 3 1 connected to the worm gear drive 27 and the plate 20 through a 
threaded bracket 29 selectively drives the plate 20," (see column 2, 37-39)^ and a force applying 
mechanism "is joined to the moveable plate 20 with support arms 22" (see column 2, lines 41-42). 
However, none of these items as taught by Strand teach or even suggest fixing a "first point with 
respect to said support guide." Instead, the placement of plate 20 controls the vertical placement of 
the force applying mechanism 33 in ftont of face 12 (see column 2, 43-46). 



E. 



Claim 14 
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As clear from the prior discussion, Strand* s head restraint tester has nothing to do with a seat 
belt displacement system and, thus, one of ordinary skill in the art would have not reasonably 
expected success in attempting to combine Berkeley with Strand. Furthermore, as mentioned in the 
discussion above, the alleged motivation to combine Berkeley with Strand is in fact inadequate for 
one of ordinary skill to have combined Berkeley and Strand, Accordingly, Strand does not teach the 
limitation of "a restraining system that jfixes said first point with respect to said support guide" as 
recited by claim 14. 

6. Dependent Claims 16 and 17 

Applicant's request for support of Official Notice above regarding claims 3 and 6 is repeated 
with respect to the Official Notice tak^ with respect to claims 16 and 17. Further, Applicant 
disagrees with fiie Examiner's assertion that one of ordinary skill in the art would have be^ 
motivated to modify Berkeley to meet the limitations of claim 16 **to include the said features in 
order to more realistically simulate the restraint system of actual seat belts.** (See Office Action, 
page 9). 

Examiner rejects claims 16 and 1 7 as being unpatentable over Berkeley, and further in light 
of Sterler et al, (U.S. 4,985,835)^. The Examiner conceded that Berkeley fails to teach the 
limitation as recited in dependent claim 16 of '^wherein said restraining system comprises a flexible, 
inelastic tether, with one end of said tether attaching to said support guide while an opposite end of 
said tether attaches to said first point, said tether restricting forward-directed displac^ent of said 
first point with respect to said fixed frame of reference,** but contended that it would have been 
obvious to one of ordinary skill in the art to include "said features in order to more realistically 
simulate the restraint system of actual scat belts/* {see Office Action, page 9, item 18). Specifically, 
the inadequacy of Berkeley to teach every element of independent claim 8 by not teaching a three 



' The Office Action (OfHce Action, page 8) apparently erroneously stated that claims 16-17 were rejected in light of 
Strand. This statement appears to have been inadvertent, inasmuch as the Ofitce Action then proceeds to reference the 
Sterler patent The Office Action also states that claims 16-17 are rejected, but then references claim 6. This stateinent 
also appears to have been inadvertent, as Examine references claim 16. 
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point seat belt system is also fatal to the Examiner's §103 rejection. The additional reference of 
Sterler that the Examiner cites is improper, as the reference only refers to adjusted values if the seat 
belts are being used or not, and does not account for slack or flexibility in the seat belt (see column 
5, lines J 7-21) and, thus, does not meet the burden as required by In re Mills . 



As discussed above, because Sterler only teaches that a microcomputer can be used to 
indicate if a driver or front seat passenger has fastened tiheir seat belts, one of ordinary skill in the 
art would have not reasonably expected success in attOTipting to combine Berkeley with Sterler. In 
addition, even assuming that Berkeley and Sterler taught the claim 16 limitations discussed above, 
which it does not, neither reference contains a motivation fbr one of ordinary skill in the art to have 
combined the Berkeley with the teachings of Sterler. The alleged motivation to combine Berkeley 
with Sterler would render Berkeley 'wholly unsuitable for its mtended purpose'. As discussed 
above, Berkeley teaches that a seatbelt must be used in order to restrain the hip point, while Sterler 
teaches that seatbelt inputs may be used, if desned. Therefore, the Examiner has failed to establish a 
prima fade case for the combination Berkeley and Sterler, as required in Lire Gordon . 



The Examiner asserts that Berkeley does not teach the limitations of claim 17, but that "said 
estimation of said forward displacement occurring at said third point is established with respect to a 
starting position of said test dummy, said starting position corresponding to a state of said system 
where any forward displacement at said second point results in said test dummy beginnixig to tilt 
about said first point" is inherent is Berkeley's system (see Office Action, page 9). The remarks 
presented above with respect to the §102 rejection are equally applicable here. Specifically, tiie 
inadequacy of Berkeley to teach every element of independent claim 8 by not teaching a three point 
seat beh system is also fatal to the Examiner's §103 rejection. Berkeley does not suggest a ttiird 
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point to the seat belt system, nor does B^eley suggest that the amount of forward displacement be 
calculated by the location of a third point Berkeley only teaches calculation of the tangential 
velocity of the head, right before impact (see page 2, problem 2, section ii) and, thus, does not meet 
the burden of In re Mills f emphasis added). 

Berkeley teaches the calculation of tangential velocity when time = Ti and does not teach the 
calculation of displacement as soon as "said starting position corresponding to a state of said system 
where any forward displacement at said second point results in said test diunmy beginning to tilt 
about said first point" The Examiner assets that **this is inherent in Berkeley's disclosed system as 
the rod is positioned straight vertically," {See Office Action, page 9). Indeed, this statement by the 
Examiner is surely insufficient to demonstrate that one of ordinary skill would have had a 
reasonable expectation of success in attempting to combine the teaching of Berkeley with the ^'test 
dummy beginning to tilt about said first point," as Figure 2 on page 2 illustrates that as t=Ti the rod 
travels a distance e, and 'the head hits the dashboard \^cn the torso is at an angle e»" (seepage 
one, problem 2), However, the angle 9 is measured firom a horizontal plane to the point where the 
head impacts the dashboard^ and does not include a starting position when the rod is straight and 
begins to tilt 

Further, assuming arguendo that Bericeley teaches a three point seatbelt system > Berkeley 
contains no teaching that would have motivated one of ordinary skill in the art to modii^ Berkeley 
to calculate *'any forward displacement at said second point [ ] [when] said test dummy begriming to 
tilt,** as required by claim 1 7. The Examiner assets that any forward displacement is inherent in the 
system (see Office Action, page 9). However, as Bericeley does not "suggest the desirability*' of 
calculating any forward-directed displacement as soon as the first point begins to tilt since the angle 
6 is measured j&om where the head impacts the dashboard, Berkeley does not meet the burden 
required by fa re Gordon , 

7. Dependent Claims 18 and \^ 
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Applicant's request for support of Official Notice above regarding claims 3, 6, 16 and 17 is 
repeated with respect to the Official Notice taken with respect to claims 18 and 19* 

A. Claim 18 

Dependent claim 18 recites: 

The system according to claim 17, further comprising an inclinonxeter mounted at 
said second point, said inclinometer detecting when said test dummy begins to tilt about said 
first point, thereby indicating whm said test dummy is in said starting position. 

In turn, claim 17 recites: 

wherein said estimation of said forward displacement occurring at said third point is 
established with respect to a starting position of said test dummy, said starting position 
coiresponding to a state of said system wlxere any forward displacement at said second point 
results in said test dummy beginning to tilt about said first point 

In the Office Action, the Examdner asserted that the primary cited reference, Bericeley, 
teaches all of the limitations of claim 1 7 with the exception of ''an inclinometer mounted at or 
nearby said second pointy said inclinometer detecting when said test dummy be^n s to ti^^ : about said 
first point,** (see Office Action, page 9, item 18). However, Berkeley only teaches measuring 
velocity of the head, right before impact (see page 2, problem 2, section ii) and, flius, does not meet 
the burden of in re Mills (emphasis added). 

The Examiner has alleged that to compensate fbr the acknowledged deficiencies of 
Berkeley, "it would have been obvious to one of ordinary skill in the art at the time of flie 
Applicant's invention to use either an inclinometer or an accel^meter.'" (M.) However, even if 
the references could be combined, which they cannot, Strand teaches another way of achieving this 
goal, and flius teaches away from the proposed combination with Berkeley. 
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Strand teaches that "angular sensing devices are used to measure deflection of the seat 1 1 
when a force is applied fiom either or both the actuators," (en[q[)hasis added) (see column 3, lines 19- 
21). Strand goes on to teach that "as exemplified, seat deflection is determined by measuring the 
angular displacement of the backpan 32 and the extension arm 38," (emphasis added) (see column 3, 
lines 22-24). However, Strand does not measure distances traveled by the "test dummy model 
[which] is used to investigate head forces at impact," as taught by Berkeley in problem 2, page 1 . 
Furtheraiore, Strand is not measuring the amount of "forward displacement occurring at said third 
point [that] is established with respect to a starting position of said test dummy," as recited by 
Applicant in claim 17. 

Further, the Examiner provides absolutely no motivation to modify Berkeley with the 
alleged teachings of Strand and Nagle. Applicant respectfully submits that the alleged motivation to 
have measured tangent velocity by either the "first method [which] is an accelerometer, and the 
second method [which] is an inclinom^er" (see Office Action, page 9)^ is at best hindsight 
reasoning. Moreovo-, the Examiner's statement of motivation does not explain why one of ordinary 
skill would have been motivated to replace Berkeley's implied accelerometer with Strand's 
inclinometer. Indeed, Berkeley actually teaches against the proposed combination, as only the 
velocities at the horizontal, vertical and tangential directions should be calculated, and does not 
teach a method for calculating distance* The Examiner has shown no reason, and clearly there is 
none, why one of ordinary skill in the art reading Berkeley and Strand would have thought it 
desirable to modify Berkeley with the inclinometer command taught by Nagle. Accordingly, 
withdrawal of the rejection is respectfidly requested. 

B, Clai ^ 19 

The comments made with respect to claim 2 above are equally applicable with respect to 
claim 19. 
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CONO.TJSION 

For the foregoing reasons, all pending claims are believed to be in condition for allowance. 
If the Examiner disagrees or if the Bxaminer believes that any fbmial matters require attention, the 
Examiner is cordially invited to telephone the undersigned. 

Applicant believes that no fee is due with this response. However, if a fee is due, please 
charge our Deposit Account No. 18-0013, under Order No. 65858-0024 from which the undersigned 
is authorized to draw. 



Dated: September 25, 2006 Respectfully submitted, 

Charles A. Bienjeman 

Registration No.: 5 1 ,472 
Michael B. Stewart 

Registration No.: 36,018 
RADER, FISHMAN & GRAXXER PLLC 
39533 Woodward Av^iue, Suite 140 
Bloonifield Hills, Michigan 48304 
(248) 594-0600 
Attorneys for Applicant 
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